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Bernard SCHWARTZ, “FRENCH ADMINISTRATIVE LAW and THE COMMON-LAW
WORLD", New York University Press, 1954, pp.1-3.

Chapter One
A COMMON LAWER LOOKS AT THE DROIT ADMINISTRATIF

The common lawyer seeking to pursue research in a civil-law system such as that of



France soon finds that he must work in directions to which he is wholly unaccustomed. The
concepts and techniques that have served him so well in his own law are all too often handicaps
to accurate understanding. He is now in a system in which the case law is of secondary
significance—in which the legislative ought is, at least in theory, of more importance than is of
the decided case. For he is in a realm where the Code reigns supreme. “Franco-German
doctrines rests upon the absolute sovereignty of the written law." Legal principles are deduced
from the law laid down by the legislator. The role of the judge is limited to interpretation and to
filling in the lacunae in the Code. The inductive method, second nature to the common lawyer,
leads only to misconception.

The French Code was, however, promulgated at a time when legal thought was
concerned  primarily with the field of private law. Public law in the modern sense had only
begun to evolve. Codification was hence largely a codification of the rules of private law. When
with the diffusion of the democratic ideal there came the need for a system of legal principles to
govern the relations of the State with the citizen, such a system had to be shaped without the
aid of a detailed set of authoritative principles laid down in a Code. If such a system were to be
developed at all in the absence of legislative intervention, it had to be developed by the judge by
practices thoroughly familiar to the Anglo-American lawyer. In this field the judicial role was
not limited to filling in the gaps in the Code. The judge was confronted, much as were the
creators of the common law, with a tabula rasa.
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